
	
	Chapter 41 Controlled Substance Offenses	

CPJC 41.781.7	Texas Penal Code Section 6.01(b) and Voluntary Possession
The controlled substances possessory offenses all raise a question about the effect of Texas Penal Code section 6.01(b). The section, in its entirety, provides as follows:
(a) 	A person commits an offense only if he voluntarily engages in conduct, including an act, an omission, or possession.
(b) 	Possession is a voluntary act if the possessor knowingly obtains or receives the thing possessed or is aware of his control of the thing for a sufficient time to permit him to terminate his control.
(c) 	A person who omits to perform an act does not commit an offense unless a law as defined by Section 1.07 provides that the omission is an offense or otherwise provides that he has a duty to perform the act.
Tex. Penal Code § 6.01.
Prevailing practice often appears to be simply to add the language of section 6.01(b) to the statutory definition of possession without any effort to relate or reconcile the two. 
The Committee had considerable difficulty deciding what section 6.01(b) added to the statutory definition of possession. In part, this was because section 6.01 seems to combine a requirement of “conduct” and a demand that conduct be “voluntary.” The terms of the statute leave somewhat unclear whether section 6.01(b) addresses what is necessary for “possession” to constitute the “conduct” required or, rather, what is necessary for possession constituting conduct to be “voluntary.”
Some members of the Committee believed that section 6.01(b) has the effect of adding to the law’s definition of possession a requirement that the state’s proof of possession generally includes evidence that the defendant actively obtained or received the controlled substance. If instead the state’s evidence shows only passive control, the jury must find that this passive control lasted long enough for the accused’s omission—the failure to terminate control—to justify liability. See Powell v. State, 112 S.W.3d 642, 646 (Tex. App.—Houston [1st Dist.] 2003, pet. ref’d) (when evidence showed that defendant knowingly obtained or received shotgun he was charged with possessing, court need not reach whether proof showed he controlled shotgun long enough to terminate his control); Holman v. State, No. 01-04-00110-CR, 2005 WL 327205, at *4 (Tex. App.—Houston [1st Dist.] Feb. 10, 2005, pet. ref’d) (not designated for publication) (applying Powell analysis in prosecution for possession of cocaine, so when “the evidence was legally and factually sufficient to show that [the defendant] knowingly obtained or received the cocaine, i.e., that he knowingly exercised care, custody, control, or management over the cocaine,” court did not need to address whether state “showed that he had had control over the cocaine long enough to have terminated his control over it”).
Under this approach, jury instructions might include all or some of the following:
A defendant’s possession of marijuana must be voluntary. Possession of marijuana is voluntary if—
1. 	the defendant was aware that he obtained or received the marijuana, or
2. 	the defendant had control of the marijuana and was aware of that control for a sufficient time to permit him to terminate the control.
Ultimately, however, a majority of the Committee concluded that section 6.01(b) was designed to address the limited situation in which the evidence shows that the defendant exercised the actual control required by the statutory definition of possession but also raises a question of whether that control was of sufficient duration to justify criminal liability. 
The Committee therefore recommends that jury instructions on controlled substances possessory offenses include this provision only when the trial judge finds the evidence raises a question of whether the defendant’s control, if it is proved, was for a long enough period. In those situations, the jury should be told that the control must have lasted for a sufficient time to enable the defendant to terminate the control. To avoid any risk that the confusing requirement is not adequately put to the jury, the instruction should also include the statement that the defendant must have been aware of the control. These requirements are phrased as ones of voluntariness because of the statutory provision and its terminology.
Section 6.01 says, in full,
(a) A person commits an offense only if he voluntarily engages in conduct, including an act, an omission, or possession.
(b) Possession is a voluntary act if the possessor knowingly obtains or receives the thing possessed or is aware of his control of the thing for a sufficient time to permit him to terminate his control.
(c) A person who omits to perform an act does not commit an offense unless a law as defined by Section 1.07 provides that the omission is an offense or otherwise provides that he has a duty to perform the act.

While the law surrounding Subsection (a) has been well-developed for many years, Subsection (b) did not receive a definitive interpretation from the court of criminal appeals until Ramirez-Memije v. State, 444 S.W.3d 624 (Tex. Crim. App. 2014).  The result parallels what is accepted in voluntary conduct cases.  That is, 1) the instruction is rarely required because voluntariness is a low hurdle, and 2) the actual disagreement between the parties is usually more properly addressed by the requisite mental state.
Ramirez-Memije was charged with fraudulent possession of identifying information under Texas Penal Code § 32.51(b), which prohibits possession of an item of identifying information of another person without the other person’s consent or effective consent and with the intent to harm or defraud.  He was the middleman in a credit-card skimming operation run through a restaurant; Ramirez-Memije shuttled a skimmer between a waiter who ran customers’ cards through it and another man who directed the operation.  At trial, Ramirez-Memije claimed he did not know what the skimming device was or what, if anything, was stored within it.  He was denied an instruction on voluntary possession.  The court of appeals reversed, but the court of criminal appeals ultimately held he was not entitled to one.  
The primary argument for entitlement was that Section 6.01(b) requires “knowingly obtain[ing] or receiv[ing] the thing possessed” and “the thing possessed” must be the thing possession of which is criminalized.  In Ramirez-Memije’s case, “the thing possessed” would have been the identifying information stored on the skimmer rather than the skimmer itself.  This is a reasonable view of Section 6.01(b); the inclusion of “knowledge” suggests some overlap with the mental state required by Section 6.02 and the offense.  But the court of criminal appeals drew the line distinguishing knowing possession from voluntary possession differently.  It was undisputed that Ramirez-Memije knowingly received and transferred the skimming device.  This, the court held, was enough to satisfy the requirement of voluntary possession.  Ramirez-Memije, 444 S.W.3d at 628.  That does not mean that the focus of possession was moved from the data to the skimmer.  Rather, it means the data was voluntarily possessed because his conduct included the voluntary possession of its container.  This parallels the case law governing voluntary acts.  Farmer v. State, 411 S.W.3d 901, 907 (Tex. Crim. App. 2013) (“All that is necessary to satisfy Section 6.01(a) of the Texas Penal Code is that the commission of the offense included a voluntary act.”) (emphasis in original); see also Robinson v. State, 466 S.W.3d 166, 174 (Tex. Crim. App. 2015) (Keller, P.J., concurring) (“[I]n the ‘act’ and ‘possession’ contexts, voluntariness is a very minimal requirement.”).  Ramirez-Memije’s claim that he did not know what was in the skimmer goes to the mens rea of the offense, not voluntariness.  Ramirez-Memije, 444 S.W.3d at 628.  The court offered this helpful example dealing with the transportation of drugs:
[I]f a defendant were arrested while transporting a package for a friend and police determined that the package contained marijuana, the defendant could claim at trial that he did not know what the package contained, that he did not know the package contained marijuana, or that he thought the package contained oregano, and that he did not knowingly or intentionally possess marijuana.  The jury would then have to decide whether to believe his claim that he did not have the requisite mens rea for the possession of marijuana offense.  The defendant could not, however, claim that his possession of the package filled with marijuana was an involuntary act because he knowingly accepted the package from his friend.
Id.
The court also offered an example of a situation that might require an instruction on voluntary possession.  “If there was evidence that the skimmer had been slipped into [Ramirez-Memije]’s bag without his knowledge, then there may be a question of voluntary possession and [Ramirez-Memije] may have been entitled to an instruction regarding the requirement of a voluntary act.”  Id.  The court did not elaborate further, but the applicability of a voluntary possession instruction to a “slipped into my bag” scenario could depend on timing, i.e., whether the defendant was already in control of his bag.  
If the skimmer had been slipped into Ramirez-Memije’s bag without his knowledge while the bag was in his possession, he should have a claim that he did not voluntarily possess it.  This is where the second half of Subsection (b)—“or is aware of his control of the thing for a sufficient time to permit him to terminate his control”—comes in.  The question for the jury would be whether the State proved Ramirez-Memije had control of the bag (that contained the device that contained the data) for long enough after the “slipping in” for him to discover the device and dispossess himself of it.  If so, his continued control made his possession voluntary.  See, e.g., Overstreet v. State, No. 02-14-00235-CR, 2015 WL 2266384, at *2 (Tex. App.—Fort Worth May 14, 2015, no pet.) (not designated for publication) (“Although there was evidence that Appellant’s friend Gilbert owned the gun and had accidentally left it in Appellant’s car, the jury was free to believe that in the time between dropping Gilbert off in south Dallas and stopping at the gas station in Arlington, Appellant became aware of the gun in his car and chose not to terminate his control over it.”).
It is not clear what would happen if the device were slipped into his bag before he took possession of it.  If the holding of Ramirez-Memije is taken to its logical conclusion, it should not matter how many containers separate the defendant from the contraband.  If he “knowingly obtains or receives” his bag (which contains the skimmer that contains the data), that should satisfy the requirement of a voluntary act.  As with the facts of his case, his defense of (double) lack of knowledge would go to the requisite mens rea.  Again, the court of criminal appeals did not elaborate on its “slipping in” hypothetical, and its marijuana hypothetical does not answer this question.
What is relatively clear is that this law should be incorporatedThen there is the question of whether to incorporate the language into the application portion of the instructions. The “voluntariness” requirement could be regarded as simply part of the definition of the conduct required—possession—which would most likely not require incorporation into the application provision.  However, because it is part of an element the State must prove beyond a reasonable doubt, lack of voluntariness is thus, practically speaking, 
More likely, however, the requirement, phrased in the Texas Penal Code as one of “voluntary[iness],” is a “ground of defense in a penal law.” that “has the procedural and evidentiary consequences of a defense.” See Tex. Penal Code § 2.03(e).  Further, it is one that is not plainly labeled as an exception, a defense, or an affirmative defense. Under Tex. Penal Code § 2.03(e), therefore, it is to be treated as a defense. Consequently, a jury instruction is appropriate if, and only if, evidence has been admitted that supports the ground of defenseit. See Tex. Penal Code § 2.03(c). And, Iif the jury is instructed on the matter, it must be told the state has the burden of proving voluntariness beyond a reasonable doubt. See Alford v. State, 866 S.W.2d 619, 624 n.8 (Tex. Crim. App. 1993). 
If an instruction addresses “defensive issues,” the judge has an obligation to apply the abstract law to the facts. Barrera v. State, 982 S.W.2d 415, 416 (Tex. Crim. App. 1998).  Because tThe substance of the requirement of voluntariness is considerably less complex than that of many defenses, however, such as the defense of necessity incorporated into the instruction at CPJC  in this volume. As a result, the Committee concluded that when voluntariness is raised, it can be adequately covered by adding itthe statutory language—in the application portion of the instructions—as a final element of the state’s case.
This defensive contention that otherwise-proved possession was not voluntary is provided for in the instruction at CPJC 41.8 for class B misdemeanor possession of marijuana. It could be raised in prosecutions for the other possessory offenses covered in this chapter, of course. If it is, it should be worked into the applicable offense instruction as it is worked into the marijuana instruction at CPJC 41.8.
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